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SUPREME COURT OF APPEALS OF VIRGINIA. 

EICHMOND. 

Richmond Railway & Electric Co. v. Bowles.* 

April 2, 1896. 

1. Married Women — Damages for personal injuries — Separate estate — Action by 

next friend. Damages for a wrong inflicted upon a married woman since May 
1, 1888, are her separate estate, and an action therefor should be brought in 
her name. And although an action be instituted in her name, by a next 
friend, she is still the real plaintiff, and the name of the next friend should 
be stricken out, and the action allowed to proceed to judgment in her name. 

2. Evidence — Personal injuries — Other accidents from same cause. In an action to 

recover damages for personal injuries inflicted by an electric railway company, 
in consequence of the breaking of a trolley-wire, evidence that this trolley- 
wire had broken frequently recently theretofore is admissible. 

3. Husband and Wife — Personal services of wife — Loss of time and cost of cure in 

case of personal injuries. Notwithstanding the provisions of Chapter 103 of 
the Code, the husband is still entitled to the services of his wife and is bound 
for her support ; and in an action to recover damages for personal injuries to 
her, loss of time is not a proper element, unless it be averred in the declara- 
tion and shown in the proof that she was a sole trader, nor is the cost of her 
cure, unless it be likewise averred and proved that she paid such costs out of 
her separate estate. 

4. Pleading — Allegations and proof. An averment in a count of a declaration 

that the plaintiff "was thrown" from a car is not supported by proof that 
she jumped from the car, and the jury should be instructed to disregard that 
count. 

Error to a judgment of the Circuit Court of the city of Richmond, 
rendered November 21, 1893, in an action of trespass on the case 
wherein Regina E. Bowles, who sues by Aubrey R. Bowles, her next 
friend, was the plaintiff, and the plaintiff in error was the defendant. 

Reversed. 

The opinion states the case. 

Wyndham B. Meredith, for the plaintiff in error. 

Montague & Dawson, for the defendt in error. 

Keith, P., delivered the opinion of the court. 

This is an action of trespass on the case brought in the Circuit Court 

* Reported by M. P. Burks, State Reporter. 
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of the city of Richmond by Regina Elmore Bowles, who sues by Au- 
brey R. Bowles, her next friend, against the Richmond Railway & 
Electric Company, upon the following cause of acton: 

The defendant was a corporation owning and operating a railway 
line along Clay and other streets in the city of Richmond, and the 
plaintiff was, on the 14th day of December, 1892, a passenger on one 
of its cars. Soon after taking her seat and paying her fare the trolley 
wire, used in operating and propelling the car, broke and fell from its 
usual and customary position above the car and came in contact with 
the brake handle, which was attended with consequences so alarming 
in appearance, at least, and so apparently fraught with danger to the 
safety of the passengers, that the plaintiff, attempting to escape from 
a peril which seemed to be imminent, jumped or fell from the car and 
received injuries, for which she sues. 

In the first count she alleges that she was told by the conductor to 
jump while the car was running at a great speed, and that she was in- 
jured in attempting to obey his directions, while in the second count 
the allegation with respect to the conductor is omitted. In both counts 
the specific negligence stated consists in the failure of the defendant to 
provide adequate and proper trolley-wires, machinery, and other ap- 
pliances for its business and to keep the same in proper order and 
repair. She claims damages in each count for money expended in the 
treatment of the fractures, hurts and injuries sustained, for the pains 
she suffered, for the sums expended upon her maintenance and support 
and for loss of time, aggregating the sum of $6,000. 

The case was tried before a jury and a verdict rendered in favor of 
the plaintiff for the sum of $1,250, with interest from the 21st of No- 
vember, 1893. The defendant moved the court to set aside the verdict 
and grant a new trial, which the court overruled, and the defendant 
excepted, and to this and other rulings of the court which took place 
during the trial, the defendant filed four bills of exceptions. To the 
judgment rendered a writ of error and supersedeas was granted by one 
of the judges of this court. 

The first error assigned is, that the suit was brought in the name of 
Mrs. Regina Elmore Bowles by Aubrey R. Bowles, her next friend, 
and it is contended that a married woman, over the age of twenty-one 
years, cannot sue in this State by her next friend. The point was 
presented by the plaintiff in error upon a motion to quash the writ, 
by demurrer to the declaration, by motion in arrest of judgment, and 
by a motion to set aside the verdict. The least technical and most 
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satisfactory way in which to consider the matter, however, is upon the 
motion to set aside the verdict as being contrary to the evidence. 

By section 2284 of the Code, which declares of what the separate 
estate of a married woman shall consist, it is provided that the sepa- 
rate estate shall include, among other things, "damages for a wrong." 

By section 2288 it is provided, "that as to all matters connected 
with or relating to or affecting .... her separate estate, .... she 
may sue and be sued in the same manner, and there shall be the same 
remedies in respect thereof, for and against her and her said estate, as 
if she were unmarried." 

It was held by this court in the case of N. & W. R. R. Co. v. 
Dougherty, decided at the November term, 1895, that under the lan- 
guage of the section just quoted the husband could not be joined with 
his wife suing to recover damages for a wrong, but that the suit must 
be in her own name as if she were unmarried. 

By our law infants sue by their next friend. A married woman, 
with respect to her separate estate, sues in her own name if she be 
more than twenty-one years of age. In this case it appears that the 
plaintiff, Mrs. Bowles, is more than twenty-one years of age; it must 
be conceded, therefore, that it was irregular to bring her before the 
court by her next friend. It is, however, none the less her suit. It 
is the suit of Regina Elmore Bowles, who sues by Aubrey R. Bowles, 
her next friend. The suit was brought to recover damages for a wrong 
done to her, which constitute, when recovered, a part of her separate 
estate. She was in court; she testified during the trial; all the pro- 
ceedings from the writ to the judgment show that she was the actual 
beneficial substantial party to the litigation, and that being under no 
disability either of infancy or coverture, she was upon the footing of 
an unmarried female. Her next friend was but a shadow, and yet we 
are asked to declare that the intervention of that shadow shall defeat 
the rights of the substantial party to this suit, who was herself present 
in court demanding justice at its hands and presenting for its adjudica- 
tion a sufficient cause of action. 

It is conceded that no case can be found which can be considered 
direct authority for either side of this contention. Upon the part of 
the plaintiff in error Jordan v. Oray, 19 Ala. 618, is cited and much 
relied upon. It holds that a feme covert cannot sue by her next friend ; 
and that when the declaration discloses that a sole plaintiff is a feme 
covert a demurrer will lie to it. This case was decided under the com- 
mon law. It is correctly decided upon both points, and would have 
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been direct authority prior to the innovations upon the common law 
introduced by our, present Code. Not only could a feme covert not sue 
by her next friend, but at law she could not sue at all; she had no 
standing in a court of law. The question seems to be different, how- 
ever, when the law is so changed as to permit her to sue as a feme sole 
in a court of law. It still remains, it is true, that a married woman 
over twenty-one years of age does not properly appear by her next 
friend, but the case cited falls short of deciding that a party who has 
a right to sue is to be defeated and turned out of court, though pre- 
senting a good cause of action, because the pleader has improperly in- 
troduced her to the court by her next friend. Instances might be given 
that would seem to put beyond question the course to be pursued by 
the court in such or similar cases. Suppose through mistake of fact as 
to the age of a party his suit should be brought for him by next friend, 
could not the court upon the mistake of fact avert its consequences by 
directing the suit to proceed in the name of the adult ? Or, if by mis- 
take of law, a party sues by next friend who should have sued in 
proper person, may not the court without any great stretch of authority 
or any violation of principle in that case also discharge the next friend 
and permit the cause to proceed in the name of the rightful party ? 
Where a suit is properly brought in the name of the next friend and 
the infant attains his majority, there is no change of pleading neces- 
sary. The court takes cognizance of the fact that the infant has at- 
tained the age of twenty-one years, the suit is directed to proceed in 
his name, and the next friend is discharged. 

In Garlich v. Strong, et als, 3 Paige's Chan. Reports, p. 440, a bill 
in equity was brought by the wife against her husband with respeot to 
her separate estate. There was a demurrer to the bill, because, among 
other objections assigned, it appeared that the plaintiff had sued in 
her own name when she should have appeared by her next friend. 
The court held that she could not sue in propria persona ; that the 
suit should have been by her next friend, and that the objection was 
well taken, but it permitted the complainant to amend her bill by 
substituting a proper and responsible person as her next friend to 
prosecute the suit. 

No reason can be perceived why, if a married woman may amend 
her bill by inserting the name of a next friend, she may not with 
equal propriety be permitted to amend her declaration by striking 
from it the wholly needless and superfluous shadow rather than to per- 
mit the substance to be sacrificed. 
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Objection was taken during the course of the trial to the ruling of 
the court in permitting Walter E. Smith to testify, as set forth in bill 
of exceptions numbered 2. The accident, which is the foundation of 
the suit, occurred on the 14th of December, 1892, and the court per- 
mitted the plaintiff to prove by the witness Smith that during the Fall 
of that year this trolley-wire had broken frequently. We think the 
evidence was properly admitted. It seems to involve at least a kin- 
dred proposition to that decided by this court in Brighthope Ey. Co. 
v. Rogers, 76 Va. 443. It was there held: that employing an agency 
so powerful and dangerous as steam, a railway company is liable for 
all injuries caused by its omission to employ the best mechanical con- 
trivances and inventions in known use, and that testimony was admis- 
sible to prove that the locomotive which fired the wood on that occasion, 
had, on other occasions emitted sparks and set fire to property along 
the railway, in order to show negligence and defects of machinery. 

Electricity is an agency no less powerful and dangerous than stean;, 
and imposes equal obligations upon those who use it. The trolley-wire 
is a contrivance essential to the use of electricity in the mode adopted 
by the defendant company, and the frequently recurring accidents 
which happened to the particular wire, which is the subject of investi- 
gation in this controversy, were quite sufficient to warn the defendant 
of its unsafe condition. 

We think the defendant's objection to instruction numbered 4 as 
given by the court is well taken. The instruction is as follows: ' ' That 
in estimating damages, they may take into consideration loss of time, 
pecuniary expense, bodily pain, any incurable hurt, expense of cure 
and mental suffering caused by the injury; also future damages for 
loss of health, time, and use of limbs, bodiiy pain and suffering, and 
mental suffering, and also any nervous affection, where actual injury 
to the person has been sustained." 

This seems to involve elements of damage which would be properly 
recoverable by the husband and which do not constitute any part of 
the separate estate of the defendant in error. It has been held that 
the married woman's act leaves the rights, duties, and obligations of 
the husband and wife as at common law, except in so far as the act 
itself has changed or modified them. The husband is still entitled to 
the services of his wife; the wife is still entitled to support at the 
hands of her husband; therefore, in estimating the damages, the jury 
should not have taken into consideration the loss of time or the pecu- 
niary expenses incurred. The instruction seems to us in these particu- 
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lars to be erroneous. It may very well be that the error was harmless. 
We cannot say with certainty that it was so. There was evidence 
before the jury of loss of time and of pecuniary expense, though the 
value of these two items was not given in figures, nor indeed was there 
any particular value placed upon any of the several elements of damage 
enumerated, but the whole case went before the jury upon this instruc- 
tion which directed them to consider and to value the various injuries 
alleged, and we cannot say to what extent their verdict may have been 
swollen or influenced by them. Where, in a suit by the wife, it is 
averred and shown that she has paid out of her separate estate such 
costs and expenses as are referred to in the foregoing instruction, and 
where the wife is a sole trader, under the statute she may recover be- 
cause there the loss of her services is a direct injury to her separate 
estate for which she should be reimbursed ; and other instances may, 
perhaps, occur, but the general rule is as before stated, and the ex- 
ception to it should appear in the pleadings and proofs. 

The court was also asked to instruct the jury to disregard the first 
and third counts of plaintiff's declaration. The reason assigned is 
that these two counts allege that the plaintiff ' ' was thrown ' ' from the 
car, while the proof was that she voluntarily jumped from the car. 
We think that there is a variance between the allegation of the first 
count and the proof, and that the instruction asked for to disregard the 
first count should have been given. Lund and Wife v. Tyngsboro, 11 
Cush. 563. The instruction as to the third count was properly refused. 

Upon the whole case, therefore, we are of opinion that, while the 
Circuit Court cannot be said to have erred in refusing the motion in 
arrest of judgment, or to set aside the verdict because the suit was im- 
properly brought in the name of a married woman over twenty-one 
years of age by her next friend, it would have been proper for the 
court to enter an order discharging the next friend and directing that 
the suit should thereafter proceed in the name of Eegina Elmore 
Bowles; that there was no error in permitting the testimony of Walter 
E. Smith, as set forth in bill of exceptions numbered 2 ; but that the 
court erred in giving instruction numbered 4 in the form in which it 
appears in the record; and that it erred in refusing to instruct the 
jury to disregard the first count in plaintiff's declaration under the 
evidence as certified in this record. 

For these reasons, the judgment of the Circuit Court is reversed, 
and this court will proceed to enter judgment in conformity with the 
foregoing opinion. Reversed. 
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BY THE EDITOR.— This is an important case. Every judicial decision 
involvingthe property rights of married women in Virginia under statutory pro- 
visions is of especial interest because of the radical departure of these statutes 
from the common law and the newness of the statutes. It is therefore of the ut- 
mosi importance that no mistakes of construction be made in the beginning. If 
made and subsequently followed, error, instead of being corrected, will be per- 
petuated, so far as it can be by judicial decision. 

We do not think there can be any reasonable doubt that, in the principal case, 
the action was improperly brought in the name of the plaintiff "by her next 
friend." She was, under the statute, as to the cause of action, sui juris, and there- 
fore could sue as if she were a feme sole. Hence, there was no necessity for, or 
propriety in, her suing by " next friend." It was error for her thus to sue. But, 
we think, the error was not fatal to her action, and so the court decided. Notwith- 
standing the interpolation of "her next friend," it was her suit and hers only, as 
the pleading showed, and she was really the only plaintiff and exclusive domino, 
litis. The most that could reasonably be said by way of objection is-, that the in- 
terposition of the "next friend" was unnecessary ; and it would shock the sense 
of justice to hold that for this reason only the plaintiff should fail in her ac- 
tion. 

The most interesting feature of the case is the question, What constitutes the 
elements of damage to the wife suing for a personal injury under the Virginia 
statute ? This question arose under the instruction given by the Circuit Court to 
the jury and copied in the opinion of the Court of Appeals. The instruction was 
certainly very broad and comprehensive, but the only error pointed out by the 
court consisted in directing that, in estimating the damages which the plaintiff was 
entitled to recover, the jury might, among other matters, take into consideration 
the plaintiff's "loss of time and the pecuniary expenses incurred" by reason of 
the injury sustained, the court being of opinion that these were elements of dam- 
age to the husband and not to the wife, and might be the grounds of an action by 
him, but not of an action by her, except that if the expenses were contracted for 
by the wife alone with reference to her separate estate, and she thus became bound 
to pay for them, and it was so averred and proved, such expenses constituted an 
element in the damages she was entitled to recover. It is no doubt true that, not- 
withstanding the statute, the husband is still bound as at common law to maintain 
and support his wife, and that expenses incurred in nursing her when sick or for 
medical services in curing and healing wounds and injuries inflicted upon her -per- 
son, though wrongful, impose a legal liability upon her husband, and not upon 
her, unless she, having a statutory separate estate, contracts on her own account 
to pay such expenses. But how as to her loss of time occasioned by the personal 
injury? The court says, "The husband is still entitled to the services of the 
wife." We submit, with deference, that this is true, under the statute, in a quali- 
fied sense only. It is true only in so far that if the wife does render service to her 
husband she cannot recover compensation for it. The statute (sec. 2287 of the 
Code) in substance so provides. She is under no legal obligation to serve him, 
whatever her moral duty may be. The statute, to that extent, emancipates her. 
Her husband cannot coerce her to labor for him, and she is given the unqualified 
right to labor for herself, and her earnings become her exclusive property. Her 
right to labor for herself and her right to the proceeds of that labor give her the 
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consequent right to her time, and the loss of that time, wrongfully occasioned, is 
damage to her. 

We invite special attention to the case of Harmon v. Old Colony B. B. Co., very 
recently decided by the Supreme Judicial Court of Massachusetts, ante, at p. 9. 
See what is there said as to the right of a married woman under the Massachusetts 
statutes to her time, and observe the great similarity, indeed sameness in some re- 
spects, of the statutes of Massachusetts and Virginia on the subject. The Virginia 
statute, in this particular, was taken substantially from the Massachusetts statutes, 
as will readily be seen by comparison. There is an absence of desirable harmony 
in the judicial decisions on the particular question, as may be seen by an exami- 
nation of Mr. Elliott's excellent note appended to the Massachusetts case ; but his 
conclusion is, that the better reason and the weight of authority are with that case. 



Anderson v. Hygeia Hotel Company.* 

Virginia Court of Appeals : At Richmond. 
March 12, 1896. 

1. Limitations — Actions for personal injuries. An action to recover damages for 

personal injuries caused by the wrongful act, neglect or default of any person 
or corporation must be brought within one year from the time such injury 
was inflicted. 

2. Appellate Court — Writs of error, how disposed of. Writs of error iu the 

Court of Appeals must be disposed of in accordance with the law as it ex- 
isted at the time of the rendition of the judgment complained of. If, as the 
law then stood, there is no error in the judgment it must be affirmed, but, if 
erroneous, it must be reversed and such judgment entered as the lower court 
ought to have entered. 

Error to a judgment of the Circuit Court of Elizabeth City county, 
rendered September 13, 1893, in an action of trespass on the case 
wherein the plaintiff in error was the plaintiff, and the defendant in 
error was the defendant. Affirmed. 

The opinion states the case. 

Burroughs & Brother and Borland & Wilcox, for the plaintiff in error. 

A. S. Segar, Thomas Tabb and Bo. M. Hughes, for the defendant in 
error. 

Riely, J., delivered the opinion of the court. 

The plaintiff was injured by falling into an open pit, filled with hot 
oil, which was on the premises of the defendant company; and brought 

♦Reported by M. P. Burks, State Reporter. 



